
ATTACHMENT I
COMMONWEALTH LEASE AGREEMENT
Term Lease Agreement


THIS TERM LEASE AGREEMENT is made this ____ day of _____________, 20__

WHEREAS, The Commonwealth of Kentucky (“Lessee“) and ___________ (“Lessor”) desire to enter into a Term Lease Agreement No. _________, dated _____________ (the “Lease Agreement”) and;


NOW, THEREFORE, the parties hereby agree as follows:


Lease
Lessor hereby leases to Lessee and Lessee hereby leases from Lessor, all hardware, software and other property (collectively, the “Equipment” and individually the “Item” or “Items of Equipment” described in the Equipment Schedule (Exhibit A) attached hereto and made a part hereof).  Lessee acknowledges responsibility for choosing the Equipment to be leased.  Lessor hereby affirms to have the ability to perform responsibly in connection with this Lease Agreement.  Lessor has the capability in all respects to perform fully the Lease requirements, and the experience, integrity, perseverance, reliability, capability, facilities, equipment, and credit that will assure good faith performance. 


Order of Equipment
Lessor agrees to arrange for delivery of the Equipment within thirty (30) days of the date of the Lease Agreement. All Equipment shall be completely configured with components and software prior to delivery.  Lessor shall provide at time of delivery to Lessee the operational manuals for all hardware and software provided by Lessor.  Delivery shall include unpacking and setting up Equipment as requested by the Lessee.  Original boxes and packing shall be removed from the Lessee’s premises and retained by the Lessor if Lessor requires re-packing of equipment at the end of the Lease period.  There shall be no additional costs for configuration, delivery, or setup of Equipment.  There shall be no additional charge for any Equipment delivered and installed earlier than other Equipment. 

Term
The date of the Lessee’s signing of the Certificate of Acceptance (Exhibit B which shall be attached hereto and made a part hereof) shall be the “Lease Commencement Date”.  The term of this Lease with respect to each item of Equipment as detailed in the Equipment Schedule (Exhibit A) shall commence when the Certificate of Acceptance (Exhibit B) is signed by Lessee or as otherwise specified herein and shall end upon the expiration of the number of months specified in the Equipment Schedule (Exhibit A). 

Use

Lessee covenants and represents to Lessor that the Equipment will be used exclusively for official governmental agency purposes and will not be used at any time during the Term of this Lease for personal, family, or household purposes.


Lessee’s Inspection and Acceptance
The Lessee’s acceptance of the Equipment shall be evidenced by the Lessee’s signing of the Certificate of Acceptance (Exhibit B).  Lessee shall inspect each item of Equipment within five (5) work days of delivery and installation for acceptability thereof and if Equipment is acceptable shall promptly execute the Certificate of Acceptance (Exhibit B).  Unless within such period of time Lessee gives written notice to Lessor specifying any defect in the Equipment or any other proper objection to the Equipment, Lessee agrees that it shall be conclusively presumed, as between Lessor and Lessee, that Lessee has accepted the Equipment and the Lease shall be deemed to commence on the sixth day after delivery.  If Lessee gives such written notice to Lessor, the Equipment shall be deemed to be unacceptable.


Equipment Location
Lessee shall keep and use the Equipment at the Lessee address location as specified below. However, Lessee may move the Equipment to another location upon informing the Lessor of the new location.
______________________________
______________________________
______________________________
______________________________

Equipment Maintenance
Lessee must maintain and use the Equipment in compliance with all laws and regulations and in accordance with a manufacturer-approved maintenance program or agreement.  If the Equipment malfunctions, is damaged, lost or stolen, Lessee agrees to continue to make all payments due under this Lease Agreement and each Schedule.  This does not limit nor eliminate any rights or remedies Lessee may have against the Equipment manufacturer or supplier related to Equipment malfunction.

Title and Personal Property 

The Equipment at all times shall be and remain the sole and exclusive property of Lessor during the Lease Term and Lessee shall have no right, title, or interest herein.   In the event Lessee purchases missing/unfound Equipment at the end of Lease term, title shall transfer to Lessee at that time.  

Liens and Taxes

Lessor shall keep the Equipment free and clear of liens and encumbrances.  Lessee shall not be responsible for any taxes (property, local, state, or federal) related to ownership of the Equipment.

Lease Payments

Lease payments shall be made in accordance with Payment Schedule (Exhibit C attached hereto and made a part hereof). 


The Lease payments for Equipment during the Term shall be payable to the Lessor in the amounts and sent to the address as specified on a per schedule basis on the Assignment Acknowledgement 

Lease payments shall be paid on a ________basis.   First Lease payment shall be due no less than thirty (30) days after Lease Commencement Date or Lessor billing date, whichever is the later, for all Equipment. 


Assignment
LESSEE MAY NOT SELL, PLEDGE, TRANSFER, ASSIGN OR SUBLEASE THE EQUIPMENT OR THIS LEASE AGREEMENT OR ANY SCHEDULE.  Lessor may sell, assign, or transfer all or any part of this Lease Agreement, any Schedule, and/or the Equipment.  Assignment requires Lessee’s prior written approval which will not be unreasonably withheld.  The new owner will have the same rights that Lessor had, but Lessee agrees Lessee will not assert against the new owner any claims, defenses or set-offs that Lessee may have against Lessor or any supplier.  The parties agree that any assignment will not materially affect Lessee’s rights and benefits under this Lease Agreement or any Schedule.


Loss and Damage
Lessee assumes risks and liabilities directly related to loss, theft, damage, or destruction to any Equipment.  No loss, theft, damage, or destruction of the Equipment shall relieve Lessee of the obligation of Lease payments or any other obligation under this Lease.  


Insurance

Until a Schedule is paid in full and the Equipment has been returned to Lessor, Lessor will obtain insurance on the Equipment and Lessee acknowledges that the costs are included in the amount due under the applicable lease. 


Notices
Lessor shall keep Lessee informed of their current address at all times.  Service of all notices under this Lease shall be sufficient if mailed to the party involved at its respective address as set forth in the Lease Agreement or at such addresses as such party may provide in writing from time to time.  Any such notice mailed to such address shall be effective when deposited in the United States mail via certified mail or other dated deliverance method such as Federal Express or UPS.

Return of Equipment or Purchase of Missing/Unfound Equipment
If Lessee does not exercise the lease End Purchase Option at the end of any Schedule term, as extended or renewed (“Termination Date”), Lessee will arrange for Equipment to be immediately crated, insured, and shipped, in good working condition, to Lessor by means Lessor will designate, with all expenses to be prepaid by Lessee.  If Lessee fails to return the Equipment to Lessor as agreed, Lessee shall pay to Lessor the regular Lease payments each month from the Termination Date until the Equipment is returned.  Lessee will be responsible for any damage to the Equipment during shipping. 

Funding Out Provision
Lessee presently intends to continue this Lease hereunder for its entire Lease Term and pay all Lease payments thereto. Lessee will include in its budget proposal and use all reasonable and lawful means available to secure the appropriation of money for such payments.  Lessor acknowledges that appropriation is a governmental function which Lessee cannot contractually commit itself in advance and this Lease Agreement does not constitute such a commitment.   However, Lessee reasonably believes that moneys in an amount sufficient to make payments will be appropriated. 

Other provisions of this Lease Agreement notwithstanding, the Lessor agrees that if funds are not appropriated to the Lessee or not otherwise available for the purpose of making payments hereunder, then the Lessee shall be authorized, upon sixty (60) days written notice to the Lessor, to terminate this Lease Agreement without obligation for the payment of any cancellation or termination charges. Lessee shall provide supporting documentation of funding lapse if Lessee initiates termination under this provision.

Non-waiver
No covenant or condition of this Lease shall be waived except by written consent of the Lessee and the Finance and Administration Cabinet, Office of Procurement Services by issuance of an official Modification. 

Warranties
LESSOR IS LEASING THE EQUIPMENT TO LESSEE “AS IS”, WITH NO WARRANTIES, EXPRESS OR IMPLIED, INCLUDING WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  Lessor assigns to Lessee for the term of this Lease Agreement and each Schedule any transferable manufacturer or supplier warranties.  Such warranties are the sole covenant and obligation of the Equipment manufacturer or supplier; thereby Lessor or its assignees are not liable for any breach of those warranties.  Lessee agrees that upon Lessee’s acceptance of the Equipment, Lessee will have no set-offs or counter-claims against Lessor.


For the sake of clarity, please distinguish between the general obligations of the manufacturer in connection with the sale and performance of the Equipment, and the limited obligations of Lessor, as Lessor, as stated in this Lease Agreement and each Schedule.  Lessee acknowledges any right of return is solely with the manufacturer or supplier and not with the Lessor.  Claims connected to the Equipment’s performance must be addressed by Lessee directly with the Equipment manufacturer or supplier, separate and apart from the leasing relationship, and Lessee may not withhold lease payments during the pendency of such claims.


Default; Damages
If Lessee (a) fails to make any lease payment when due or (b) becomes insolvent or commences bankruptcy or receiverships proceedings or has such proceedings commenced against Lessee, or (c ) terminates Lessee’s existence by merger, consolidation, sale of substantially all Lessee’s assets, or (d) defaults under any other agreement Lessee has with Lessor or Lessor’s affiliates, or (e) otherwise breaches any provision of this Lease Agreement or any Schedule, Lessor may accelerate the remaining balance due on this Lease Agreement and any Schedule and demand the immediate return of the Equipment to Lessor.  If Lessee does not return the Equipment to Lessor within (10) days of Lessor’s notice of Lessee’s default, Lessee will also pay a liquidated Equipment charge equal to the anticipated Lease-end residual value of the Equipment.  Lessor may also use any remedies available to Lessor under the Uniform Commercial Code or any other applicable law.  In the event of court action in which there is a final judgment, the losing party will pay all legal fees and expenses in addition to any judgment.   Lessor will provide Lessee with notice and due process of law on any repossession or disposition of the Lease.  To the extent permitted by law, Lessor will not be responsible to Lessee for any consequential or incidental damages.    Lessor’s delay or failure to enforce Lessor’s rights under this Lease Agreement and each Schedule will not prevent Lessor from doing so at a later time.

Entire Lease Agreement
The terms and conditions of this Term Lease Agreement, Equipment Schedule (Exhibit A), Certificate of Acceptance (Exhibit B), Payment Schedule (Exhibit C), and the Master Agreement (________________ and any Modifications thereto) upon which it is based shall constitute the entire Lease Agreement between the Lessee and the Lessor.  These terms and conditions shall not be amended, altered, or changed except by the written agreement of both parties and issuance of an official change order by the Finance and Administration Cabinet, Office of Procurement Services.  Lessee shall not be required to sign any other lease agreement.  Should Lessor request that any Commonwealth officer or employee sign such documents, and such documents are signed, any such documents shall not be binding on the State and shall be cause for termination of the Lease.  This Lease Agreement shall be governed by and construed in accordance with the laws of the Commonwealth of Kentucky and any litigation with respect to this Lease Agreement shall be brought in state or federal court in Franklin County, Kentucky.

THIS LEASE IS SUBJECT TO THE TERMS AND CONDITIONS WRITTEN ABOVE AND WHICH LESSEE AND LESSOR ACKNOWLEDGE HAVING READ.  THIS LEASE SHALL BE EFFECTIVE UPON ON THE DATE WRITTEN FIRST ABOVE.   


LESSOR





LESSEE
By: 
_____________________


By: _____________________






Print Name: 
________________
  

Print Name: 
_______________




Title: 
______________________

Title: 
_____________________





Date: 
______________________

Date: 
_____________________

Lease Authorized by:

__________________________


Finance & Administration

Office of Procurement Services




Master Agreement # __________________

Assigned to this Lease

EQUIPMENT SCHEDULE
(Exhibit A)


This Equipment Schedule (Exhibit A) is attached to and is governed by the terms and provisions of the Term Lease Agreement dated _______________, _______ by and between The Lessor, ____________________________ (Lessee) 
and _______________________________ (Lessor). 

1.
The Equipment leased hereunder is as outlined below:

(attach additional pages, if necessary)

                                                                                                             Cost          Residual

Quantity    Make/Model #                           Serial Number(s)          Per Unit       Amount

Detail of inspection criteria required at termination of Lease period.

Interest Rate _______ as determined by the criteria set out below:


Are manuals for hardware and software to be returned at end of Lease period? 

Yes            No        If yes, what is the cost of non-returned manuals?  __________ (Select one)

The per annum interest rate from which the Lease Rate Factors shall be calculated is the interest rate based on the three (3) year U. S. Treasury Constant Maturity or other date as shall be established by the Federal Reserve, as described in the weekly Federal Reserve Statistical Release H.15 (“Treasury Rate”) plus or minus a spread (quoted in Basis Points).  This rate shall be fixed as defined by the base rate +/- spread for the life of any Lease Agreement established during that month.  This interest rate shall be all-inclusive and shall not be subject to any fees or other costs.  

5.
Lease Terms:

Term -   24 months _____ 36 months _____  48 months _____   or   60 months _____  

Payment Period -    ___________ based on Commencement Date

Residual Value Per Unit - ____________ X Quantity = Total Residual Value _____________  

(Shall reference Equipment residual total as detailed on Equipment Schedule (1.))

Monthly/Quarterly/Annual Lease Payment - _____________________      (circle one)
CERTIFICATE OF ACCEPTANCE

(Exhibit B)

In compliance with the terms, conditions and provisions of the Term Lease Agreement dated _______________,  _______(“Lease”) by and between the undersigned (“Lessee”) and ______________________ (“Lessor”), Lessee hereby accepts all of the Equipment for all purposes under the Lease and all attendant documents as of  ________________, 

______ (Lease Commencement Date).

LESSOR (LESSEE)

Using Agency: ________________________

By: ____________________________________

(Authorized Approval By - Name)

Title: ________________________________

Date: ________________________________

TERM LEASE QUOTE FORM


Lease Period - ___________ months

From ____________________ till _____________________

                          (Date)                            (Date)

Original Equipment Cost





_____________

Less Residual Value of Equipment



_____________

Ancillary costs (itemize and attach separately) – Total

_____________

Total Cost for Lease





_____________

Interest Rate Spread  





_____________ 

Monthly/Quarterly/Annual Lease Payment (circle one)

_____________

Lease Payment Schedule (Level Payments) - to be attached

This quote issued as of _______________, ______ based on the three (3) year U. S. Treasury Constant Maturity or other date as shall be established by the Federal Reserve, as described in the weekly Federal Reserve Statistical Release H.15 (“Treasury Rate”) plus/minus a spread to the Base Rate as defined.


BY:

__________________________,

  

LESSOR
 





_______________________________      ________________________ 

(Authorized Approval by - Name)               (Title)

[ATTORNEY’S LETTERHEAD]

OPINION OF COUNSEL

RE:
Term Lease Agreement No.      , dated as of     , 200     , by and between __________________ (“Lessor”) and Commonwealth of Kentucky (“Lessee”) 

_________________ or its Assignee:


This firm has acted as counsel to Lessee with respect to the Term Lease Agreement described above (the “Lease”) and various related matters, and in this capacity has reviewed a duplicate original or copy of the Lease, including all Exhibits and attachments thereto.  Based upon the examination of these and such other documents, records and papers as we deem relevant and necessary as the basis for the opinion set forth below, it is this firm’s opinion that:

Lessee is authorized and has power under applicable law to enter into the Lease, and to carry out its obligations thereunder and the transactions contemplated thereby.


The Lease has been duly authorized, approved, executed, and delivered by and on behalf of Lessee, and is a valid and binding contract of Lessee enforceable in accordance with its terms, except to the extent limited by bankruptcy, reorganization or other laws of general application relating to or affecting the enforcement of creditors’ rights.


No further approval, consent, or withholding of objections is required from any federal, state, or local governmental authority with respect to the entering into or performance by Lessee of the Lease and the transactions contemplated thereby.  


The authorization, approval, and execution of the Lease and all other proceedings of Lessee relating to the transactions contemplated thereby have been performed in accordance with all applicable open meeting, public bidding and all other applicable laws, rules and regulations.


The entering into and performance of the Lease and other related documents, and the appropriation of moneys to pay the Lease payments coming due thereunder, will not result in the violation of any judgment, order, law, rule or regulation applicable to Lessee, or any constitutional, statutory or other limitation relating to the manner, form or amount of indebtedness which may be incurred by Lessee, nor result in the creation of any lien, charge, security interest, or other encumbrance upon any assets of Lessee or the equipment pursuant to any indenture, mortgage, deed or trust, bank loan, credit agreement or other instrument by which the Lessee is a party or by which it or its assets may be bound.  


There is no litigation, action, suit or proceeding pending or before any court, administrative agency, arbitrator or governmental body which (i) if adversely determined, will have a material adverse effect on the ability of Lessee to perform its obligations under the Lease, or (ii) challenges the organization or existence of Lessee; the authority of Lessee or its officers or its employees to enter into the Lease; the proper authorization, approval and/or the appropriation of moneys to make Lease payments under the Lease for the current fiscal year of Lessee; or the ability of Lessee otherwise to perform its obligations under the Lease and the transactions contemplated thereby.   


The person’s signature which appears therein or is designated therein is the appropriate person to execute the Lease and has actual authority to do so.


We acknowledge and agree that Lessor intends to rely on the above statements in order to enter into Lease.

Respectfully yours,

By: _________________________







Attorney for: _________________  




 

Dated:
______________________
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